
 
 

 
 

October 1, 2004 
 
 
VIA ELECTRONIC FILING 
 
EX PARTE 
 
 
Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C.  20554 
 

Re:  CC Docket No. 01-338 and WC Docket No. 04-313   
 
Dear Ms. Dortch: 
 
 CompTel/ASCENT is writing to inform the Commission that on September 21, 
2004, SBC Ohio filed the attached Complaint against 113 CLECs asking the Public 
Utility Commission of Ohio to approve a proposed amendment to its Ohio 
interconnection agreements “as sufficient to conform interconnection agreements to 
governing law” and to order that “the Respondent CLECs incorporate this approved 
amendment into their interconnection agreements by November 15, 2004.”1  SBC alleges 
that it filed the Complaint at the “direct suggestion of the Federal Communications 
Commission.”2   

 
Contrary to SBC’s assertions, SBC’s filing of the Complaint does not comply 

with the procedures this Commission authorized the ILECs to follow in the event they 
decided to invoke the change of law provisions of their interconnection agreements prior 
to the adoption of final rules.  Specifically, the Commission preserved the ILECs’ 
contractual rights to initiate change of law proceedings so long as those proceedings were 
consistent with the requirements of their interconnection agreements as well as the 
Commission’s twelve-month transition plan: 

 

                                                 
1  Complaint at 15. 
 
2  Complaint at 3. 
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in order to allow a speedy transition in the event we ultimately decline to 
unbundle switching, enterprise market loops, or dedicated transport, we 
expressly preserve incumbent LECs’ contractual prerogatives to initiate 
change of law proceedings to the extent consistent with their governing 
interconnection agreements.  To that end, we do not restrict such change-
of-law proceedings from presuming an ultimate Commission holding 
relieving incumbent LECs of Section 251 unbundling obligations with 
respect to some or all of these elements, but under any such presumption, 
the results of such proceedings must reflect the transitional structure set 
forth below.3    

 
The transition plan proposed by the Commission contemplates that in the absence of a 
ruling that switching, dedicated transport and/or enterprise loops have to be unbundled 
pursuant to Section 251(c)(3), the ILECs will continue to make such elements available 
to the CLECs’ existing customer bases for six months following the expiration of the 
interim rules, albeit at rates that reflect “moderate price increases.”4

 
 Neither SBC’s Complaint nor the relief it seeks complies with the Commission’s 
directives.   SBC implicitly concedes that its initiation of litigation against most, if not all, 
of the CLECs in Ohio to force the adoption of its proposed amendment text is not 
consistent with the change of law provisions of its interconnection agreements.  
Nonetheless, SBC attempts to justify its evasion of its contractual obligations by 
bemoaning the Commission resources that would be expended “in the resolution of 
multiple dispute resolution proceedings involving different agreements.”5  Moreover, 
while SBC’s proposed amendment incorporates the presumption that the Commission’s 
final rules will not require that switching, dedicated transport and enterprise loops be 
unbundled pursuant to Section 251(c)(3), it does not incorporate the six month transition 
period following expiration of the interim rules that the Commission has stated will be 
included in the final rules.  Instead, SBC offers to give CLECs 30 days notice that 
unbundled elements will no longer be provided.  During that 30 day period, CLECs must 
either issue orders to disconnect the elements or agree to pay resale or special access rates 
for the elements.6    

                                                 
3  In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and CC Docket 
No. 01-338, Order and Notice of Proposed Rulemaking, FCC 04-179 (released August 20, 2004) at ¶22 
(emphasis added). 
 
4  Id. at ¶¶ 29-30. 
 
5  Id. at ¶ 8. 
 
6  Exhibit A to SBC Ohio’s Complaint at Section 3.1. 
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Although the Ohio Commission will have to deal with the merits of SBC’s 

Complaint, CompTel/ASCENT submits that in formulating final unbundling rules, this 
Commission should be aware of SBC’s apparent disregard for its determination that the 
twelve-month transition period “is essential to the health of the telecommunications 
market and the protection of consumers.”7  

 
      Respectfully submitted, 
 
 
 
      _________________________ 
      Mary C. Albert   

       CompTel/ASCENT 
      1900 M Street N.W., Suite 800 
      Washington, D.C. 20036 
 
 
 
 
 

cc: Jeffrey Carlisle 
 Russell Hanser 

                                                                                                                                                 
 
7  In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and CC Docket 
No. 01-338, Order and Notice of Proposed Rulemaking, FCC 04-179 (released August 20, 2004) at ¶17. 












































